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Openness can
be altruism
and acumen
Careful co-operation 
over patents can 
sometimes be a 
good business 
move or a benefit
to society

A djusting to climate change 
will require a lot of good 
ideas. The need to develop 
more sustainable forms 

of industry in the decades ahead 
demands vision and ingenuity. Elon 
Musk, chief executive of Tesla and 
SpaceX, believes he has found a way 
for companies to share their break-
throughs and speed up innovation. 

Fond of a bold gesture, the 
carmaker and space privateer 
announced back in 2014 that Tesla 
would make its patents on electric 
vehicle technology freely available, 

dropping the threat of lawsuits over 
its intellectual property (IP). Mr 
Musk argued the removal of pesky 
legal barriers would help “accelerate 
the advent of sustainable transport”. 

The stunning move has already 
had an impact. Toyota has followed 
Tesla by sharing more than 5,600 
patents related to hydrogen fuel cell 
cars, making them available royalty 
free. Ford has also decided to allow 
competitors to use its own electric 
vehicle-related patents, provided 
they are willing to pay for licences. 

Could Telsa’s audacious strategy 
signal a more open approach to pat-
ents among leading innovators? And 
if more major companies should 
decide to adopt a carefree attitude to 
IP, what are the risks involved?

Paul Loustalan, patent attor-
ney and partner at Reddie & Grose, 
thinks it’s important to understand 
Tesla’s main motivation: building a 
much bigger market. According to 
the International Energy Agency, 
electric cars still account for less 
than 1 per cent of the total number 
of vehicles in circulation. 

“It doesn’t feel like it was a purely 
altruistic thing to do, even if it was 
wrapped up in the language of open-
ness,” says Mr Loustalan. “It was a 
smart move because it benefits Tesla 

if it helps others develop the infra-
structure for the wider adoption of 
electric cars.”

Electric vehicles aside, patents 
remain an extremely popular way 
of safeguarding original work from 
business competitors. According 
to the World Intellectual Property 
Organization (WIPO), 243,500 pat-
ent applications were filed last year, 
a 4.5 per cent increase on the previ-
ous year. In Europe, there was a 3.9 

per cent rise in patents filed with the 
European Patent Office. Even Tesla 
has continued to file for some of its 
battery inventions, leading some to 
accuse the company of hypocrisy. 

If corporate giants still value pat-
ents, startups and smaller compa-
nies depend upon them to assure 
investors their venture can be profit-
able. A free-for-all in the patent world 
could prevent entrepreneurial types 
from getting the funds necessary to 
keep coming up with bright ideas. 

“I think inventors and people in 
research are motivated by intel-
lectual curiosity; they want to dis-
cover new things,” says Marianne 
Privett, senior associate at IP law 
firm A.A. Thornton & Co. “But you 
need finance to do the research and 
securing IP is part of that process. 
In the pharmaceutical industry, for 
instance, the cost of doing clinical 
trials, and research and develop-
ment is very high.”

There is another risk associated 
with greater openness, which is the 
loss of hard-won dominance. IBM 
maintained an open-architecture
strategy when developing the PC at 
the end of the 1970s. Although the 
company helped create the boom 
in home computers, compatibil-
ity between systems allowed other 
companies to muscle in and reduce 
IBM’s share of the market. 

IBM was partly influenced by the 
open-source software movement 
and its idealistic belief in a free 
exchange of code. Although this 
philosophy did not blossom in the 
wider world of telecoms and internet 
technology, there has been a shift 
towards a careful kind of co-opera-
tion over patents in recent years.

Some of the biggest players in 
mobile and computer products have 
led the way in forging cross-licensing
deals, which are a neat way of trading 
patents with each other. Patent pools 
have also been set up to make sure 
multiple parties can utilise comple-
mentary discoveries. 
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Will Elon Musk
eventually come to 
regret his free-for-
all policy on Tesla 
patents?

It was a smart move 
because it benefits 
Tesla if it helps 
others develop the 
infrastructure for the 
wider adoption of
electric cars
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Vicki Strachan, patent attorney 
and partner at Wynne-Jones IP, 
says these kinds of agreements 
have enabled “cross-pollination”
of ideas. “It’s been essential in a 
lot of complex digital technology,” 
she says. “Sometimes companies 
have to be willing to put some of 
their cards on the table to create a 
shared standard.”

The WIPO GREEN initiative is 
designed to make sure there is a 
healthy balance between protecting 
new ideas and making them availa-
ble where they are needed most. The 
international body promotes patent 
licensing deals to make sure there 
is a “speedier diffusion” of sustain-
able technology, particularly in the 
developing world. 

Frank Tietze, lecturer in technol-
ogy and innovation management 
at the University of Cambridge, 
believes both open and closed IP 
strategies have their place. 

He points to Nutriset, the inven-
tor of a peanut-based paste filled 
with vitamins, called Plumpy’Nut, 
widely used by NGOs to treat severe 
malnourishment. The French com-
pany initially protected their cre-
ation with patents, arguing rivals 
might have replicated the paste. But 
it then began licensing the patent 
for the life-saving product to affili-
ates in the developing world. 

“When it comes to IP, it’s not a 
question of good or bad; there is a 
whole spectrum of approaches,” 
says Dr Tietze. “There are situations, 
like with Tesla, where using an open 
model can be potentially helpful in 
accelerating technological develop-
ment. But there are situations where 
using a closed model can be helpful 
to society too.”

Elon Musk’s patent giveaway was 
not done recklessly. Any company 
thinking about imitating the open 
IP model adopted by Tesla must 
learn the subtle art of knowing when 
to guard good ideas and knowing 
when to share them. 

Drivers of open-source technology
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Why is the UK so far behind on IP?
To some extent, people have histor-
ically associated patents with the 
development of physical products.
The UK is now less of a manufactur-
ing economy and with many develop-
ments arising around data, software 
and other intangibles, intellectual 
property (IP) often gets overlooked. 

How should industry improve its man-
agement of IP?
Chief executives and other managers 
need to realise that IP is fundamen-
tal for growth and adds competitive 
advantage; IP has independent value 
and can serve as an asset in itself. 
For example, a small manufacturing 
company in the UK that has a strong 
IP portfolio but is only able to serve 
a particular segment of the market, 
could license its IP to build a market 
in other sectors and countries, and 
derive greater profit with minimal 
extra investment. 

What else can be supported by under-
standing IP?
When businesses understand the 
value of their IP, they can use it like 
any asset. For example, loans may be 
based on it as collateral and we see 
banks increasingly lending on this 
basis. Having proper appreciation of 
IP and its value is also important for 
establishing effective joint ventures; 
when businesses use well-tested and 
robust methods for valuation, they can 

engage in a successful negotiation pro-
cess with a partner. Universities and 
research organisations can also use IP 
to spin out brilliant ideas to be devel-
oped by others, but with a return.

What moment usually makes busi-
nesses appreciate the importance of 
IP management?
It depends on the company. With start-
ups, they need investment and inves-
tors almost always ask about the IP 
first, so that this means many startups 
become quite well clued up. Startups, 
not unreasonably, question their 
resources to enforce IP against a larger 
competitor. However, the reality is that 
nobody relishes a patent battle; the 
bigger company is more likely to offer 
to acquire the startup and provide a 
welcome exit. With bigger businesses 
there’s a lot of inertia; they often have 
established products and don’t always 
look to capture IP as they evolve slowly. 
But those established firms can some-
times have a big wake-up call when 
they are caught on the wrong side of 
someone else’s patent with nothing 
useful to trade.

How can businesses ensure they put 
an accurate value on their IP?
Valuations can seem a bit of a black 
art. There are many ways in which 
companies try to establish the value 
of their IP, even including question-
able online valuations that spit out a 
number. What companies need is a 
robust process. We recently acquired 
strategy and valuations firm Coller 
IP to broaden our approach, includ-
ing and helping businesses build effi-
cient data-capture processes. We 
look at the whole picture of the num-
bers, the technology, the people, the 
ideas, defensibility of the IP and the 
business models. As the company’s 
valuation director Fernando Da Cruz 
Vasconcellos says, valuation is for-
ward looking and there is not a single 
answer; it is a negotiation tool. The key 
is to be able to justify your sums. If you 

can show proper methodology and 
the rationale for your assumptions, 
then your valuation holds up.

What is the culture like in businesses 
that really understand IP?
When companies truly harness IP and 
spread awareness, rewarding staff for 
inventions, everybody starts thinking: 
“How can I innovate?” When people at 
all levels realise it is valuable, they try 
to create more. Even if this does not 
always result in protectable patents, it 
can foster a more creative culture. This 
is essential as our economy evolves 
towards relying on more intangibles. 
Those companies that generate a lot 
of ideas are often associated with high 
financial performance, excellent strat-
egies and broader economic growth.

Mathys & Squire is a full-service IP 
firm with offices throughout the UK 
and Europe, and a dedicated team 
in China. To find out how to identify, 
capture and maximise your IP value 
please visit mathys-squire.com 

In addition, businesses often have 
a financially biased leadership team 
and, while there is often a keen aware-
ness of the cost of acquiring and pro-
tecting IP, there is less understanding 
of how it can contribute positively as 
an asset. The process can be lengthy 
and complicated, but approached 
properly IP can be an asset of enor-
mous value.

Where does this attitude leave British 
businesses as we exit the EU?
Government and industry recog-
nise that we have to perform well in 
numerous fields post-Brexit, espe-
cially given that our financial sector 
and supply chains are likely to be neg-
atively affected. Well-managed IP has 
the potential to make a major differ-
ence. The beauty of IP is that it, and 
licensing revenues, can be transferred 
electronically; they won’t be sitting at 
Dover waiting to cross the Channel. 
The more innovation we capture and 
maximise, the more we can derive 
profit. It will, however, require a con-
certed effort.

UK businesses must adapt 
to catch up with IP
UK companies accounted for just 3 per cent of patent applications in 
Europe last year. According to the European Patent Office, the UK files 
fewer patent applications per capita than Puerto Rico. A new approach 
is needed as Britain exits the EU, says Ilya Kazi, partner at intellectual 
property law firm Mathys & Squire

IP valuations can 
seem a bit of a 
black art. There are 
many ways in which 
companies try to 
establish the value 
of their IP - what 
companies need is a 
robust process

Ilya Kazi
Partner, Mathys & Squire
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