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IP Rights and Traditional Medicine: A Procrustes’s Bed? 
 
 
by Philippa Griffin, an 
Associate at the Patent and  
Trademark firm 
Mathys & Squire, 
specialising in 
molecular cell biology, 
biochemistry and 
biotechnology. 

 
 
 
IN ASSOCIATION WITH 

 
 
 
 
 
 
 
the known legal system can lead Searches for “prior art” – i.e. as- 

 
 
ing patent protection – an indica- 
tion of biological source when the 
invention is based on indigenous 
genetic material, and a demon- 
stration of prior informed consent 
(PIC) – i.e. confirmation that the 
community consents to the third 
party use of their knowledge.   

These requirements have al- 
ready been incorporated into the 
patent laws of India, The Philip- 

As reported previously in Busi- 
ness Weekly, Guangzhou Xi- 
angxue Pharmaceuticals (Xi- 
angxue) recently became the 
first Traditional Chinese Medi- 
cine (TCM) company to estab- 

to what is often termed 
“biopiracy”, and is illustrated by 
the high-profile example of the 
“Neem” (Azadirachta indica) 
Patent cases. 

Indigenous communities in 

sessment of what is already 
known – are inherently fallible, 
particularly because they rely on 
printed material. To address this 
issue, WIPO is considering how to 
improve access by National 

pines and the Andean nations. 
A further option might be for 

indigenous peoples themselves to 
seek protection for new uses of 
their traditional medicines.   

Whilst the expense of patent 
lish a base in the UK, at the 
Babraham Research Campus 

TCM finds a home at Babraham Research Campus near Cambridge India have used the seeds of the 
Neem tree for medicinal pur- 

Patent Offices to traditional 
knowledge resources. 

protection is a major constraint 
for traditional healers, alternative 

near Cambridge. 
Whereas Western science 

has tended to be wary of tradi- 
tional medicine, TCM prepara- 
tions are ‘mainstream’ in China – 
accounting for 30 per cent-50 per 
cent of the total Chinese medici- 
nal consumption.   

Moreover, many important 
medical advances are based on 
traditional knowledge: Consider 
aspirin (originally derived from 
the willow tree which itself was 
used for pain relief), and the anti- 
malarial artemisinin (based on a 
traditional Chinese medicinal 
herb). 

With the growing awareness 
of TCM in the West, and global 
sales of herbal medicines in 2000 
alone reaching $30 billion, it is 
easy to see why corporations 
want to patent traditional medi- 
cines. Accordingly, companies 
such as Xiangxue are investing in 

the science underpinning TCM, 
with a view to identifying new 
patentable pharmaceutical leads 
based on compounds discovered 
in the natural world and used in 
traditional/ folk medicine. 

Against this background, a 
major concern of NGOs and gov- 
ernments in recent years is pro- 
tection of traditional inventive and 
creative activity against misap- 
propriation by third party patent- 
ing.   

There is a widespread feel- 
ing that Western corporations 
should not profit from traditional 
knowledge at the expense of the 
indigenous communities from 
which it originates. However, at 
present, there is no legal system 
in place for rewarding or even ac- 
knowledging the contribution of 
traditional knowledge to modern 
science. 

Recently, the World Intellec- 

tual Property Organisation (WIPO) 
updated its patent classification 
system to better account for 
patents relating to traditional 
medicine based on natural prod- 
ucts. 

However, as existing patent 
laws are designed to protect “new 
innovations”, traditional medicine 
does not fit comfortably into most 
existing systems. 

For example, most TCM 
products are difficult to define and 
thus cannot be described with 
sufficient precision to satisfy the 
strict requirements of interna- 
tional patent law.   

Moreover, as traditional prac- 
tices are rarely written down, it 
can be difficult to determine 
whether they are “publicly 
known”, especially as individual 
national laws differ in their defi- 
nition of “the public domain.” 

The perceived difficulties with 

poses since 5000 B.C, as evi- 
denced by ancient Sanskrit texts. 
A European Patent was granted to 
a US company for the anti-fungal 
use of a product extracted from 
Neem seeds. 

The Indian authorities fought 
(and eventually won) a 10-year le- 
gal battle to have the patent re- 
voked, on the ground that the me- 
dicinal properties claimed were 
known in the “prior art” for thou- 
sands of years before the patent 
application. 

As one would expect, publicly 
available knowledge and prac- 
tices cannot be patented. How- 
ever, inventive improvements to 
traditional medicine may be 
patentable: For example, other 
“Neem” Patents were directed to 
previously unheard of uses, such 
as the treatment of cancer.   

The Neem case highlights a 
deficiency of patent systems: 

In parallel, learning from the 
Neem tree case, the Indian Gov- 
ernment is overseeing an ambi- 
tious project to collate an ency- 
clopedia of the country’s 
traditional medicine, known as 
the Traditional Knowledge Digi- 
tal Library (TKDL).   

The aim of the TKDL is to put 
Indian traditional medicine into 
the public domain – in particular, 
to bring traditional remedies to 
the attention of Patent Office Ex- 
aminers around the world. 

In addition to such “preventa- 
tive” measures, some argue that 
“affirmative” mechanisms are es- 
sential for regulating the use of 
traditional knowledge by third 
parties and providing rewards to 
communities that have developed 
this knowledge over many years. 

To this end, a number of 
countries have called for two ad- 
ditional requirements for obtain- 

forms of protection are being con- 
sidered. For example, trade 
marks or geographical indica- 
tions could be used to identify tra- 
ditional medicines from particular 
regions or communities. 

Some argue, however, that 
‘Western’ forms of protection may 
be inherently incompatible with 
the philosophy of traditional com- 
munities. 

What is evident is that no 
straightforward, ‘one size fits all’ 
answer exists to the question of 
how best to protect traditional 
medicine. Further research and 
debate will no doubt ensue to try 
to find a solution that accommo- 
dates the conflicting needs of tra- 
ditional communities and modern 
science. 

• For further information, you 
can either telephone Philippa on 
+44 (0)20 7830 0000 or email her 
at: pjgriffin@mathys-squire.com 


